
CT 96-1CT 96-1
Tax Type:Tax Type: CIGARETTE TAXCIGARETTE TAX
Issue:Issue: Possession of Unstamped CigarettesPossession of Unstamped Cigarettes

STATE OF ILLINOISSTATE OF ILLINOIS
DEPARTMENT OF REVENUEDEPARTMENT OF REVENUE

OFFICE OF ADMINISTRATIVE HEARINGSOFFICE OF ADMINISTRATIVE HEARINGS
SPRINGFIELD, ILLINOISSPRINGFIELD, ILLINOIS

THE DEPARTMENT OF REVENUETHE DEPARTMENT OF REVENUE ))
OF THE STATE OF ILLINOISOF THE STATE OF ILLINOIS )) Docket #Docket #

))
v.v. )) IBT #IBT #

))
TAXPAYERTAXPAYER           ))

)) Karl W. Karl W. BetzBetz
)) Administrative Law JudgeAdministrative Law Judge

TaxpayerTaxpayer ))

RECOMMENDATION FOR DISPOSITIONRECOMMENDATION FOR DISPOSITION

APPEARANCESAPPEARANCES

ATTORNEY for taxpayer.

SYNOPSISSYNOPSIS

This cause came on to be heard following confiscation by a

Department agent of various cartons and packages of cigarettes from

the XXXXX (operated by TAXPAYER, the "taxpayer") in XXXXX, Illinois.  A

hearing was conducted on December 5, 1994 and was concluded on a default

basis.  After a Notice of Final Assessment [No. XXXXX] was issued by the

Department, the taxpayer through counsel moved to vacate the default

judgment and said motion was granted by the Department by order issued

July 13, 1995.

On August 23, 1995, I conducted an evidentiary hearing in this matter

to determine if the packages of cigarettes confiscated from the

taxpayer did not have cigarette tax stamps affixed thereto.  This matter



is both a confiscation hearing pursuant to Section 18a of the Cigarette

Tax Act (35 ILCS 130/18a) and a penalty hearing under Section 18b of the

Act.

Department Special Agent David Lienard, who conducted the

investigation and seized the cigarettes, testified at the hearing and his

investigation report (Dept. Ex. No. 3) was admitted into the record.  (Tr. p.

6)

Taxpayer, who was represented through counsel, did not offer any

testimony or documentary evidence at the hearing.

After reviewing the complete transcript of record including all

documents admitted therein, I recommend the issues be resolved in favor of

the Department.

FINDINGS OF FACTFINDINGS OF FACT

1. Taxpayer conducted retail business operations in Illinois

during January, 1990 by selling sundry items of tangible

personal property including cigarettes at a convenience type

store in XXXXX.  (Tr. pp. 11-13; Dept. Ex. No. 3, p. 2)

2. Taxpayer's revenues reported on its sales tax returns also

included receipts from sales of petroleum products and

liquor.  (Tr. pp. 12-13)

3. The taxpayer carried cigarettes in its inventory of goods

available for retail sale on January 29, 1990. (Tr. p. 9; Dept.

Ex. No. 3, p. 4)

4. Special Agent Lienard seized 1,204 original packages of

cigarettes at the taxpayer's XXXXX business location on

January 29, 1990.  (Tr. pp. 8-12; Dept. Ex. No. 3)



5. Each one of the seized cigarette packages did not have an

Illinois cigarette tax stamp on it.  (Tr. pp. 8-9; Dept. Ex. No. 3,

pp. 2-5)

CONCLUSIONS OF LAWCONCLUSIONS OF LAW

Although the confiscated cigarette packages contained Missouri

stamps, they were not tax stamped as required by provisions of the Illinois

Cigarette Tax Act (35 ILCS 130/1 et seq.), particularly as applied to

retailers of cigarettes in Illinois, 35 ILCS 130/2 and 3.  The Special Agent

also verified that taxpayer was not licensed or authorized to possess

unstamped cigarettes as either a distributor or multi-state stamper.  (Tr.

pp. 11-12; Dept. Ex. No. 3, pp. 4-5, 16-17)

At the August 23, 1995 evidentiary hearing, the taxpayer did not

offer any evidence to show that the cigarette packages had Illinois tax

stamps affixed thereto.

I find the Department has established a prima facie case that

stands unrebutted.  I conclude the forfeiture and penalty provisions of

Sections 18a and 18b of the Act should apply.

RECOMMENDATIONRECOMMENDATION

Based upon my findings and conclusions as stated above, I recommend

the Department assess the Section 18b penalty of $15.00 for each package

of cigarettes in excess of 100 packages.  This totals to $16,560, as 1204

seized unstamped packages less 100 is 1104 packages subject to penalty.

I also recommend the 1204 packages shall remain in possession of

the Department for disposition in accordance with provisions of the Act.



                                                                                    
Karl W. Betz
Administrative Law Judge


